





allegations in the amended charge. Accordingly, the Board affirms the partial dismissal of the
amended charge and adopts the partial warning and dismissal letters as the decision of the
" Board itself.
ORDER
The partial dismissal of the unfair practice charge in Case No. LA-CE-5732-E is hereby

AFFIRMED.

Members Huguenin and Winslow joined in this Decision.
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Charging Party compares the facts of the instant matter with the facts in Carlsbad Unified
School District (1979) PERB Decision No. 89 and Ciry of Torrance (2008) PERB Decision

No. 1971-M.

In Carlsbad Unified School District (1979) PERB Decision No. 89, the Board found that the
District chilled the exercise of employees’ rights to organize in violation of section 3543.5(a)
because the District involuntarily transferred union activists and the “natural and probable
consequence” was that “other employees reasonably [] fear[ed] that similar action would be
taken against them if they engaged in organizing.” In City of Torrance (2008) PERB Decision
No. 1971-M, the Board found that the City interfered with the exercise of rights when it
reduced the union President’s business release time and demanded that she reimburse the City
for release time she took in excess of three days per week over a six-month period. In both of
these cases, the Board found the employer’s conduct amounted to interference because the
employer’s involuntary transfers of union activists and action for reimbursement against the
union President could chill others from engaging in protected conduct and tended to interfere

with the exercise of protected rights.

In the instant matter, the employer did not take any involuntary action against former CVE
President Myers. Instead, Myers voluntarily resigned from her CVE position to become a
District management employee. Thus, the allegations fail to demonstrate that the employer’s
hiring of Myers would the “natural and probable consequence of” instilling fear in others that
if they exercised protected rights they would be subject to involuntary transfer or other chilling

conduct by the District.

In addition, and as explained in the Partial Warning Letter, neither the employer nor the union
may dictate the opposing parties’ choice of representative. (Yolo County Superintendent of
Schools (1990) PERB Decision No. 838, citing San Ramon Valley Unified School District
(1982) PERB Decision No. 230.) This means CVE has no right to dictate that the District may
not use Myers as the District’s representative. Since the union has no right to dictate the '
choice of the employer’s representative, individual employees certainly have no right to
dispute the employer’s choice of its own representative.

Charging Party asserts that, because he actually has suffered mistrust and the consequences of
the District’s hiring of Myers, he has established the District’s conduct tended to harm
Charging Party’s rights under section 3543.5(a) as a matter of law. However, the test for
whether statements constitute interference or coercion depends upon whether, under the existing
circumstances, they reasonably tend to interfere or coerce in the exercise of guaranteed rights, not
whether the employee subjectively perceives the statements in that manner. (Clovis Unified School
District (1984) PERB Decision No. 389; see also Los Rios College Federation of Teachers,
CFT/AFTLocal 2279 (Deglow) (1996) PERB Decision No. 1137 [the standard for analyzing
interference is objective, rather than subjective].)

As also noted in the Partial Warning Letter, the Charge fails to provide information
demonstrating the District is liable for Charging Party’s loss of trust in the CVE. Unless
Charging Party can demonstrate the District’s conduct tends to interfere with the internal
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